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OPINION

This appeal involves a father’s efforts to regain possession of his 1986
Corvette that was seized incident to his son’s arrest for selling marijuanato an
undercover officer. The Commissioner of Safety, overruling an administrative
law judge’' s decision to return the automobile, determined that the father and the
son co-owned the Corvette and ordered its forfeiture subject to the father’ sand a
secured creditor’ sinterests. The Chancery Court for Davidson County affirmed
the forfeiture order, and the father appealed to this court. We have determined
that the record does not contain substantial and material evidence supporting the
Commissioner’ sconclusion that the sonwasthe co-owner of hisfather’ sCorvette.

Accordingly, we reverse the forfeiture order.

Wayne Arle Cunningham operates a video machine business in Rhea
County. Inlate 1992, he decided to buy a 1986 Corvette he found at alocal car
lot because he had always wanted one. Mr. Cunningham purchased the Corvette
in mid-November 1992 using money borrowed from the First Bank of Rhea
County. Thetitle certificate identified Mr. Cunningham as the registered owner
and the First Bank of Rhea County asthefirst lienholder. Only Mr. Cunningham
and hiswifewere listed as covered drivers on the insurance policy covering the
Corvette.

Wayne Alan Cunningham was Mr. Cunningham’s only child. Mr.
Cunningham provided most of his son’s support even though his son was twenty
years old, married, and the father of two children. Mr. Cunningham owned the
house where his son lived and employed him part-time to make deliveries and to
run errands. Even though Alan Cunningham owned his own automobile, Mr.
Cunningham gave him a set of keysto the Corvette and permitted himto driveit
whenever hewished. Mr. Cunningham kept the Corvette at hishouseand paid for
its maintenance. When Alan suggested installing a new stereo system in the

Corvette, Mr. Cunningham bought the components for his son to install.
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On May 16, 1993, Alan Cunningham sold 6.5 grams of marijuana to an
undercover officer of the Rhea County Sheriff’s Department. According to the
undercover officer, the saletook place in the Corvette. The officer stated that he
had been in the Corvette on several timesand that he observed Alan Cunningham

driving the automobile on numerous occasions.

On August 4, 1993, Mr. Cunningham asked his son to have the Corvette's
oil changed. Alan Cunningham picked up the car at his father’ s house and was
driving it to be serviced when the law enforcement authorities seized the
automobile on the grounds that it had been used to facilitate the May 16, 1993
drug transaction. When Mr. Cunningham learned of the seizure, he inquired
“What am | going to have to do to get my car back?’ The authorities informed

him that he would have to “go to court.”

Mr. Cunninghamand First Bank of Rhea County filed timely claimsfor the
Corvettewith the Department of Safety. On February 8, 1994, an administrative
law judgefiled aninitial order finding that Mr. Cunningham owned the Corvette
and that he did not know about or consent to the use of hiscar to facilitatethe sae
of illegal drugs. Accordingly, the adminigrative law judge directed the
Department to return the Corvette to Mr. Cunningham. The State appealed the
initial order, and on May 13, 1994, the Commissioner of Safety entered a final
order forfeiting the Corvette. The Commissioner concluded that Mr. Cunningham
and his son were “co-owners” of the Corvette and that the forfeiture would be
subject to Mr. Cunningham’ sfifty percent ownership interest and First Bank of
Rhea County’s lien. Mr. Cunningham sought judicial review of the
Commissioner’ sorder, and the Chancery Court for Davidson County affirmed the
forfeiture on the ground that the record contained substantial and material
evidence supporting the Commissioner’ s finding that Mr. Cunningham and his

son were “co-owners’ of the Corvette.



Mr. Cunningham takesissue on thisappea with theevidentiary support for
the Commissioner’ s conclusion that Alan Cunningham was a“ co-owner” of the
Corvette. In order to resolvethis question, we must consider not only the type of
proof required to establish ownership but also the parties’ respective burdens of
proof or of going forward with the evidence.

A.

Forfeiture proceedings such as those permitted by the Tennessee Drug
Control Act are drastic, extraordinary remedies. The courts construe forfeiture
statutes strictly, Redd v. Tennessee Dep’t of Safety, 895 S.W.2d 332, 335 (Tenn.
1995); Hays v. Montague, 860 S.W.2d 403, 406 (Tenn. Ct. App. 1993), and
accordingly forfeitures must fall withinthe letter and spirit of the law in order to
be upheld. Biggs v. Sate, 207 Tenn. 603, 608, 341 SW.2d 737, 740 (1960);
Blackmon v. Norris, 775 SW.2d 367, 369 (Tenn. Ct. App. 1989).

The State hastheinitial and ultimate burden of proving that seized property
was used or intended to be used to facilitate a violation of the drug laws. See
Tenn. Code Ann. 88 53-11-201(d)(2), -451(a)(4) (Supp. 1996)." If the State
presents a prima facie case for forfeiture, the burden of going forward with the
evidence shifts to the claimant to prove either that the property is not subject to
forfeiture or that he or she has agood faith interest in the property and that he or
she did not know or have reason to know that the property was being used to
facilitate a violation of the drug laws. See Tenn. Code Ann. § 53-11-201(f)(1);
LewisL. Laska & Brian K. Holmgreen, Forfeitures Under the Tennessee Drug
Control Act, 16 Mem. St. U.L. Rev. 431, 490 (1986) (“Laska & Holmgreen”). If
the claimant presents prima facie evidence that the property should not be
forfeited, then the burden of going forward with the evidence shifts back to the
State to rebut the claimant’ s evidence. If the State does not rebut the claimant’s
evidence, the property cannot beforfeited and must bereturned. Tenn. Code Ann.
88 53-11-201(d)(2), -201(e)(1); Laska & Holmgreen, 16 Mem. St. U.L. Rev. at
490.

Theforfeiture procedureschanged after theforfeiturein thiscase. Effective on January
1, 1997, forfeitures of conveyances seized under the Drug Control Act are governed by Tenn.
Code Ann. 88 40-33-101 through 40-33-214 (Supp. 1996) rather than by the statutory provisions
discussed in this opinion.
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“Ownership” isapurely legal concept. 3 RoscoePound, Jurisprudence 129
(1959). It connotesa“bundle of rights” with regard to the property. Woodsv. M.
J. Kelley Co., 592 S.W.2d 567, 570 (Tenn. 1980); Ray A. Brown, The Law of
Personal Property 8 1.5, at 6 (3d ed. 1975). Included in the bundle of rights are
(1) the right of possession, enjoyment, and use, (2) the unrestricted right of
alienation, and (3) thepower of testimonial disposition. Stateexrel. ElvisPresley
Int'l Mem'l Found. v. Crowell, 733 SW.2d 89, 96-97 (Tenn. Ct. App. 1987).

Proof of ownership generally involves evidence with regard to possession
and exercise of one or more of the prerogativesin the bundle of ownershiprights.
Thus, ownership isaquestion for thetrier of fact to determine from the evidence.
In order to determine ownership of a vehicle, triers of fact may consider and
weigh evidence relating to (1) the circumstances surrounding the vehicle's
purchase,” (2) the registration of the vehicle® (3) all aspects of insuring the
vehicle,* (4) all parties' financid stakein the vehicle, (5) the actual possession of
the vehicle, (6) the responsibility for bearing the expense of operating,
maintaining, and licensing the vehicle,” and (7) the ultimate right to control the
vehicle and to make mgor decisions concerning the vehicle such as its use and

restrictions on its use or the sale or other disposition of the vehicle.

*See Polland v. Safeco Ins. Co., 52 Tenn. App. 583, 588, 376 S.W.2d 730, 732 (1963);
Laska & Holmgreen, 16 Mem. St. U.L. Rev. at 492.

*The fact that a vehide is registered in a particular person’s name is not conclusive
evidence of ownership. Smith v. Smith, 650 S\W.2d 54, 56 (Tenn. Ct. App. 1983); Polland v.
Safeco Ins. Co., 52 Tenn. App. at 588, 376 SW.2d at 732. Courts understand that registration
can be used as a subterfuge by persons engaging in “forfeiture planning.” Felder v. Sate, 515
So. 2d 17, 18-19 (Ala. Civ. App. 1997); Kam Seafood Co. v. Sate, 496 So.2d 219, 219 (Fla.
Dist. Ct. App. 1986); People v. 1991 Chevrolet Camero, 620 N.E.2d 563, 568 (II. App. Ct.
1993); Srand v. Chester Police Dep't, 687 A.2d 872, 877 (Pa. Commw. Ct. 1997). Nonethd ess,
courtsconsider nonsuspiciousrecord title asamaterial factor in cases of thissort. Satev. 1977
Pontiac, 294 S.E.2d 660, 661 (Ga. Ct. App. 1982).

“United States v. One 1986 Chevrolet Monte Carlo, 817 F. Supp. 729, 732 (N.D. IlI.
1993); Sate v. One (1) Ford, Econoline, 381 A.2d 387, 390 (N.J. Super. Ct. App. Div. 1977).

°State v. One (1) Ford, Econoline, 381 A.2d at 390.
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The State made out a prima facie case that the Corvette was subject to
forfeiture under the Tennessee Drug Control Act by presenting uncontradicted
proof that Alan Cunningham conducted an illegal drug transaction in the
automobile. Accordingly, the burden of going forward with the evidence shifted
to Mr. Cunningham to establish that he was the innocent owner of the Corvette
and that he did not know, and had no reason to know, that his son was using the

automobileto facilitate an illegal drug transaction.

There is no suggestion in the proof that Mr. Cunningham acquired title to
the Corvette asasubterfugeto circumvent theforfeiturestatutesor that hehad any
knowledge or reason to believe that his son was using the Corvette to sell
marijuana. Accordingly, thefate of Mr. Cunningham’sclaim rested on hisability
to establish that he was the Corvette's owner. To support his claim, Mr.
Cunningham proved that he paid for the automobile, that he registered the
automobile in his name only, that he insured the automobile, and that he was
solely responsible for the maintenance and upkeep of the automobile. He also
proved that the Corvette was kept at hishouse, that he used the Corvette whenever
he wished, and that he controlled the use of the Corvette by others.

Mr. Cunningham’s evidence was sufficient to establish his claim to the
Corvette. Accordingly, the burden of going forward with the evidence shifted
back to the State to prove that Mr. Cunningham was not the sole owner of the
automobile. To carry this burden, the State pointed out that Mr. Cunningham
consulted his son when he purchased the Corvette, that Mr. Cunningham gave his
son aset of keysto the Corvette and permitted him to useit at will, and that Alan

Cunningham played arole in adding after-market accessories to the automobile.

Theprivilegeof using property isonly one of many attributes of ownership.
As the State points out in its brief, an equally, if not more, significant factor in
establishing ownership is who exercises ultimate control over the property.
Farley v. Commissioner, App. No. 01A01-9201-CH-00004, 1992 WL 151446, at
*2 (Tenn. Ct. App. July 2,1992) (No Tenn. R. App. P. 11 applicationfiled). This
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record containsno evidencethat Mr. Cunningham turned over the ultimate control
of the Corvette to his son. To the contrary, the record contains substantial and
material evidence that Mr. Cunningham determined who used the automobile,
when and whereit would be serviced, and whether after-market accessorieswould
beinstaled in the car.

The strongest evidence in the State’s favor is Alan Cunningham’s liberal
use of the Corvette. He had his own set of keys and apparently used the Corvette
at will. Accordingly, the State argues that the “vehicle was as much for [Alan
Cunningham’s] use as his father’'s” Perhaps so. This court, however, is
unprepared to hold that a person using property with another’s permission
acquires some sort of ownership interest in the property. We know of no legal
precedent for such an extreme conclusion, and the Commissioner has cited none.
Accordingly, we find that this record does not contain substantial and material
evidence supporting the Commissioner’ s conclusion that Alan Cunningham was

the “co-owner” of hisfather’'s Corvette.

The State also asserts that the evidence supports the conclusion that Mr.
Cunningham in essence gave his son an interest in the Corvette. In order to
constitute an inter vivos gift, the donor must intend to make a gift, must deliver
the property to the donee, and must relinquishto the doneeall rightsto control the
property. Lowryv. Lowry, 541 SW.2d 128, 130 (Tenn. 1976); Arnoult v. Griffin,
490 S.\W.2d 701, 710 (Tenn. Ct. App. 1972). The donor cannot retain or reserve
any interestin or right to the property or toitscontrol. Pamplinv. Satterfield, 196
Tenn. 297, 301, 265 S.W.2d 886, 888 (1954); Lamanv. Craig, 30 Tenn. App. 353,
362, 206 S.W.2d 309, 313 (1947).

The State presented no evidence that Mr. Cunningham has relinquished or
intended to relinquish control over his Corvette. The undisputed evidenceis, in
fact, tothe contrary. Onthevery day that thelaw enforcement officers seized the
Corvette, Mr. Cunningham had directed his son to pick up that automobileand to

haveits oil changed. Thus, right up to the time of the seizure, the Corvette was
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being garaged at Mr. Cunningham’s house, and Mr. Cunningham exercised
control over its use. Accordingly, the State failed to prove by substantia and
material evidencethat Mr. Cunningham had effectively given hisson any interest
in the Corvette.

V.

We reverse the trial court’'s decision affirming the Commissioner’s
conclusionintheforfeiture order that Alan Cunningham wasa* co-owner” of the
1986 Corvette. We remand the case to the trial court for the entry of an order
remanding the case to the commissioner with directions to return the Corvetteto
Mr. Cunningham subject to the interests of the First Bank of Rhea County.® We
also tax the costs of this appeal to the State of Tennessee.

WILLIAM C. KOCH, JR., JUDGE

CONCUR:

HENRY F. TODD, P.J., M.S.

BEN H. CANTRELL, JUDGE

®The record does not reveal whether the Corvette has been sold. If it has not been sold,
it should be returned to Mr. Cunningham. If it has been sold, the proceeds should first be used
to satisfy the bank’s lien, and the remainder should be paid over to Mr. Cunningham.
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